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APPELLANTS’ REPLY BRIEF 

Appellants respectfully submit this Reply Brief in op¬ 
position to Appellees’ Brief in Position. 

Proceedings Subsequent to Entry of 
the Interlocutory Judgment 

Appellees attempt to attribute ulterior motives to the 
acknowledged initial delays in the submission of the books 
and records of Bendyne for examination by representa¬ 
tives of plaintiffs. The basic reason for the reluctance of 
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Appellant, to prodneo the Bendyno books and records, 
car e auche, was that from the inception of the litigation 
contlnn.ng np nntil the present time, plaintiff,’ product, 
ScunU/rque, and Hendync's product, I.ivmg Nail, have been 

m contmuou, active sale, competition throughout the 
United (States. 


ngmally, defendants att.nnpted to convince the plain¬ 
tiffs that the business activities of Bendyne through De¬ 
cember 31, 1971 had been unprofitable. When this infor¬ 
mation proved to be unsatisfactory to plaintiffs, defendants 
offered to mask over in the Bendyne records the identity 
of Bendyne s customers and sources of supply. ,Vfter the 
records had been masked and produced to plaintiffs' rep 
resentatives, plaintiffs reported tl.at they were unable to 
make an intelligent evaluation of the records. Subse¬ 
quently, on September 1, 1972 at a conference before Judge 
Oaghardi, the court directed that the Bendyne bo.Ks and 
records be produced without any masking on condition that 
thynoduct.on would be deemed to be made in accordance 
m the contents ot the confidentiality stipulation which 
ad been presented by plainliffs’ counsel in the latter part 
of June 19i2. The attempt by plaintiffs’ counsel to create 
a contrary position (page 13, Appellees’ brief) is simply 
inaccurate. It is of significance to note that when Bel 
dyne s president referred fo these conditions in his affi¬ 
davit of July (i, 1973 (13.>a), no objection to such statement 
was made by plaintiffs’ counsel. The court below, at c.11 
times, was made fully aware of the continuing and ongoing 
competition that existed in the marketplace with regard 
to the two nail-hardening products. 
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Review of Bendyne’s Records by 
Plaintiffs’ Representatives 

Pursuant to tlu; (lirceti()iis of •ludf't; (Jaj'liurdi, plain¬ 
tiffs’ attorneys and accountants were )?ivcn complete ac¬ 
cess to the Hendyne records and did, in fact, review them 
for a period in excess of fiv»! months. Durinj? the course 
of such review, defendants did apply to the court, by mo¬ 
tion, to modify the interlocutory jud;?ment (-t4a). The ap¬ 
plication to modify tlu* interlocutory judf^ment was not in 
any way relat(!d to an attempt to terminate the activity 
of plaintiffs’ accountants iind attorneys in reviewing the 
Hendyne records. The motion to modify the interlocutory 
judgment wa;j based upon the undisputed fact that the for¬ 
mulas of Scif vti/i(jue and lAv'uifi Sail were clu-mically dis¬ 
tinct and different and therefore not similar and that the 
formulation of Livinif was in the jjublic domain while 
the formulation of Sriruti/itiuc was the subject of a i)atent 
issued by the United States Patent Ofiice (4.ai-4(;a). In 
addition, such motion was intended to demonstrate to 
Judge (Jagliardi that tin* fiudinff itindn hij Judge Solovion, 
in his opinion, after trial, that defendants’ sales of Liring 
A’uil precluded plaintiffs from selling Srienlifigne in this 
country was in error and fidly controverted by records in 
the United States Patent (tflice. The Patent Office records 
demonstrated that since at least the spring of l'Mi4, S'rieu- 
tifique had been imported into the United States and sold 
in department stores from coast to coast (4r)a). The motion 
was in no way directed to an attemi)t to terminate the ac¬ 
counting as asserted by defendant>. In fact, at the; time 
the motion was made, plaintiffs’ accountants had been re¬ 
viewing the Hendyne recoids for a ja-riod of over two 
months and continued such examination through the latter 
part of February 1973. 




The Adequacy of the Bendyne Records 

Plaintiffs’ criticism of the adequacy of the Bendyne rec¬ 
ords must be measured against the undisputed fact that 
such records are a conventional double-entry bookkeeping 
system which were at all times maintained by Ash & Par- 
sont, Independent Certified Public Accountants (133a- 
134a). Plaintiffs’ assertion to the court below and to this 
Court that the records maintained by defendants contained 
no information regarding raw materials required in the 
manufacturing process of Livinff Nail and no entries re¬ 
garding the packaging or bottling of the product must be 
evaluated against the purchase of the liquid nail hardener 
from Foster I). Snell Inc. between 1904 and 1907 and W. B. 
Chemical Company in 1970 and 1971 (lo.la). In addition, 
the botiiing and packaging of the product was performed 
by Fessler Bros, between 1904 and 1972 (100a). In sub¬ 
stance, it is ch“ar that plaintiffs’ brief ignores the detailed 
answers to plaintiffs’ interrogatories and supporting ex¬ 
hibits which were supplied to plaintiffs (140a-10Ga). 

Although plaintiffs’ accountants had access to Ben- 
dyne’s records for in excess of four months, no report by 
plaintiffs’ accountants was submitted to the court below or 
supplied to defendants. In addition, except for minor re¬ 
quests for explanations regarding accounting wmrk sheets 
prepared by Ash & Pi roont, no substantive inquiries were 
made by plaintiffs’ accountants to Bendyne’s accountants. 

No inquiries wer** made by plaintiffs’ accountants to 
Dinerstein, his wife (who has been active in the business), 
or other Bendyne employees. 
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Defendants’ Answers to Plaintiffs’ 
Interrogatories 

It is subiiiittfd to the '*ouit that a snbstantial amount 
of the suspicion, surmise and speculation of the plaintiffs’ 
counsel with respect to entries in the liendyne books and 
records has be<“n clarifi(*d by dc'fendants’ answers to plain¬ 
tiffs interroffetories. Thus, the identity and business pur¬ 
pose of Bendol has been clarified (U2a). The identity of 
Benesco as an indepcTident advertising agent has been estab¬ 
lished (laRa) and a complete summary of all employees and 
advertising expenditures has been supplied (162a-165a). 
Defendants have conceded that for a period in 1971 certain 
personal expenses of Dinerstein were paid by Bendyne. 
However, the answers to the interrogatories sho*.’' that 
Dinerstein had loaned Bendyne $4,000 in 1968 and $22,500 
on January 12, 1971 (158a). Plaintiffs have ignored the 
assertion that any such personal expenditures were debited 
as an offset against the Dinerstein loans to Bendyne (191a). 
Similarly, plaintiffs’ contentior that Bendyne’s assets were 
wasted by payments for Dinerstein’s legal printing bills 
in an unrelated litigation ignores the acknowledgment that 
the sum of .$2,305 paid by Bendyne is an additional offset 
against the outstanding Dinerstein loans to Bendyne 
(192a). 

It appears that plaintiffs have nii.sconstrued the rela¬ 
tionship between Bendyne Products Inc. and Bendyne, Ltd. 
Bendyne Products Inc. was formed for the purpose of 
manufacturing and selling a cooling foot spray. Bendyne 
Products Inc. became dormant in or about 1966. Subse¬ 
quently defendants received the inventory of Bendyne 
Products Inc. and filled any requests for orders for Living 
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Steps, a foot spray product manufactured by Bendyne 
Products, Inc. Thus, Bendyne, Ltd., without expenditure 
for advertising or for the product received the benefits 
of periodic sales aggregating in excess of s^8,.jOO. Con- 
trarj’ to the claim of plaintiffs, no assets of Bendyne, Ltd. 
were involved in the manufacturing or marketing of Lii ing 
Steps (195a-196a). 

Ben lyne’« Request that a Special Master 
Be Appointed 

In his opinion. Judge Solomon, in dealing with the ques¬ 
tion of what sums might be due to Tinsley, found that if 
the parties were unable to agice upon the amounts due 
Tinsley within 30 days, that issue would be referred to a 
Special Master {13a). This finding was incorporated in 
the interlocutory judgment (loa). When it became clear 
that the parties were involved in a serious dispute as to 
what amounts, if any, were due to Tinsley, the defendants 
repeatedly requested that a Special Master be appointed 
as contemplated by the opinion and interlocutory .pidgment. 
It is diflScult to understand how |)laintiffs can seriously 
characterize the request for the appointment of a Special 
Master as “* * * an obvious and desperate attempt to ter¬ 
minate the accounting and prevent plaintiffs from obtain¬ 
ing the information necessary to make an intelligent as¬ 
sessment of Bendyne’s financial affairs • • •” (Appellees’ 
brief, p. 26). As Appellants originally pointed out (Ap¬ 
pellants’ brief, p. 12) a Special Master could most ade¬ 
quately perform the task involved after appropriate in¬ 
vestigation and a review of the financial records of the 
defendants. Plaintiffs have failed to rebut this conten¬ 
tion. 


V - 
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It must be clear to tLis Court that the duties and func¬ 
tions which Judge Gagliardi directed be performed by Mr. 
Devme pursuant to the order entered on August 29, 1974 
are more properly those of a Special Master rather than a 
Receiver. The only plausible explanation for plaintiffs’ 
persistence in urging the appointment of a Receiver of 
Bendyne i:. to permit plaintiffs to use the fact of the ap¬ 
pointment cf a Receiver to compete unfairly in tne market 
place. 


POINT I 


The Court should have denied the applicaHon for 
the appointment of a Receiver of Bendyne. 


Plaintiffs’ brief does not meet squarely the main thrust 
of Point I of defendants’ brief, to wit, the alleged basis of 
plaintiffs’ motion for the appointment of a Receiver is a 
series of unsubstantiated allegations of waste of Bendyne’s 
assets which took place between 1964 and 1971. Read in 
the light most favo:: to plaintiffs, the conflicting afiida- 

yits submitted to the .. ..t below show that any purported 

improper expenditures from the Bendyne assets terminated 
in 1971. 


Ir such a factual framework it is submitted by the 
defendants that the plaintiffs have not met the burden of 
demonstrating urgent necessiUj created hy an existing emer¬ 
gency coMon. Wickes v. Belgmn American Educational 
Foundation, Inc., 266 F. Supp. 38 (S.D.N.Y., 1967)- Max¬ 
well V. Enterprise Wall Paper Mfg. Co., 131 F.2d 400 /3rd 
Cir., 1942). ' 

While the actions complained of by plaintiffs may give 
nse to a claim for damages for alleged past misconduct. 





the api>oiritiiii'ii1 '>1' a Ifi'ci’ivi'r wa- utni<’<a-<‘-ar\ aii<l im- 
prop.T. Thi- i- parti< iila!l> tna- wIi.t.- ..th.T iiuM-t laca-- 
viros. sue}] a- tln' appiiininiciit ot' a Sp' cial \1astt r, will 
a(l<-<]iiat. ly j.rol.ct lli-' riirlit- <>f a cr.-ditur. S.-r. M'l.in ih 
v_ flnti ypTis! II nil r Mju. ! <>.. siijit'i, at ln.>. 

Whilt* <lcf.'ii<lant~ r.iii.i.dr till’ .•xi't.'iK'.' df (MTlaiii uf 
iho factual di-tiiictiun- li. lw. ,n il,c Mniii'll ca-c aral tlic 
instant ca-c (c.ir.. lack nf untie.• .-nid an ni.iini-f.inil> tn l.c 
licard). it is iirLn-.l tli.-f tli.- imd.-ilyiti- le-al priiicipl.-- f.f 
the Mn.nrrll ca-.- 'Imiil.l d ■ applied and tlnit tlicref..re the 
order of dndire (di.j-Hanli 'Imiild he rever-ed. nr. in the 
alternativ*-. inn.litied tn the ext.-nt ..f jippnititiir-^ Mr. |te\ine 
il.' the Special .Ma'ti-'- nt i•.•tld>I|e. 

Conclusion 

The order of the Court below (Gagliardi, J.) ap¬ 
pointing Michael Devine as Receiver of Bendyne 
should be reversed, or, in the alternative, modified by 
providing that Michael Devine be appointed as Special 
Master rather than Receiver, and the costs of this tp- 
peal should be awarded to the defendants-appeMants. 

I);jtcd; X'-w ^nik, Ni-\' 't nrk 
March ■>. Ihi.. 

l,’i-^pti-lfiill> 'iihinittcd, 

Wl.ll.. < In i .-It\l. iV M \N'.K..s 
A I I'll I" II.' till l)i h iiiliint.i A Pill ll'i III s 

M K II.VKI. K. S t AS I nN 

()l ('iiini.o I 
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